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RFPLY BRIFF OF PLAINTIFF-INTFRVF.NOR-APPFLLANT 


A. 


Apppllees argue that "the People of the State of 
New York hâve a right to continue superior court judges" 
(meaning justices elected to the New York Suprême Court) 
in indicial service beyond the âge of 70 becnuse "they 
consider their service and expérience more valuable" 
presumably than judges elected to the Civil Court of the 
City of New York, who may be and are assigned to serve 
in the Suprême Court and perform the same judicial duties 
and assume identical responsibilities . 

That contention is démonstrably specious and consti- 
tutionally vulnérable. 


Preliminarily, we must again emphasize that we do 
not maintain that ail State constitutional and statutory âge 
spécifications, classifications and limitations are subject to 
fédéral constitutional attack. The numerous authorities cifed 
and quoted in the briefs before this Court on the présent 
appeal make that abundantly clear. Moreover, despite the im- 
pressive vital statistics in the amicus brief submitted by 
the American Association of Retired Persons (AARP), we do not 
deem it necessary in order to sustain the constitutional posi¬ 
tion here asserted on behalf of the Intervenor-Appellant 
Nusbaum,to argue as does AARP, that "mandatory retirement 




statutes, provisions, practices and policies are unconstitu- 
tional." Nor do we presently find it essential to phrase 
the constitutional issue here presented in the sweeping 
language of the amicus brief on behalf of the City Family 
Court Judges, to wit, "May the State of New York constitu- 
tionally mandate the retirement of a judge simply by virtue 
of having attained âge seventy?" 

On the other hand, we urge that appellees' briefs 
bypass and indeed slough off our concrète and specifically 
defined constitutional challenge which involves, to use the 
classic judicial term, "invidious discrimination." The 
Attorney General's brief, as above noted, asserts (p„ 26) 
that "the People of the State of New York hâve a right to 
continue superior court judges" after the âge ^f seventy 
"since apparently, they consider their service and expérience 
more valuable" and moreover, that such "additional iudicial 
manpower" so created "involves a different category of judges. 
The flaw in that argument is rendily demonstrable and if nced 
be, can be made convincingly and conclusively clear at a 
plenary hearing before a three-judge court, which appellants 
here seek to hâve convened. 





On what rational basis do appelleos classify 
thosc olocted as Justices of the New York Suprême Court as 
"superior court judges" to those elected as Judges in the 
Civil Court of the City of New York, who are actually 
assigned to and who do serve as Justices in the New York 
State Suprême Court and perform ail of the duties incumbent 
upon a Suprême Court Justice with compétence and distinction 
in the discharge of their many and heavy judicial responsi- 
bilities ? 

It suffices for présent purposes to indicate that 
as many as 27 Civil Court Judges, including Intervenor- 
Appellant Nusbaum, hâve been and are now assigned to the 
Suprême Court. Can any rational basis be shown for the 
mandatory termination of the tenure of these iudges upon 
reaching the âge of 70, who are in judicial service in the 
New York Suprême Court, to which they hâve been assigned, 
and may be still functioning, because the people of the 
State of New York hâve a right to consider the judicial 
"service and expérience" of those elected to the New York 
Suprême Court rather than to the New York Civil Court as 
"more valuable"? 
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The New York Court of Appeals, in Matter of Taylor 
v. Sise , 33 NY 2d 357, provides the answer to the foregoing 
inquiries and establishes the' invalidity of the contention 
that the asserted right to continue "superior" court judges 
in judicial service after the âge of 70 can validly include 
those who are elected and exclude those who may be ass ignéd 
and are in fact assigned to serve as Suprême Court Justices. 

In Matter of Taylor, petitioners, indicted for drug 
félonies, challenged the constitutionality of the New York 
State statute which authorized the increase in the number of 
Court of Claims Judges, who were thereafter assigned as acting 
Justices of the New York Suprême Court "to présidé at their 
felony trials"; the statute amended § 140-a of the Judiciary 
Law "by increasing the number of Suprême Court Justices in 
each of the State's 11 Judicial Districts, oxcept for the 
First and Second Judicial Districts, increasing the number of 
Judges in certain other courts, and authorizing the appointment 
of up to 68 additional Judges of the Court of Claims, with 
nine-year terms as provided in the Constitution (art. VI, § 9)"; 
the additional Judges were not subject to succession upon the 
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expiration of the nine-year period or upon vacancies arising 
from any other cause. Pursuant to the statute, 16 additional 
Court of Claims Judges appointed thereunder already had been 
"assigned to criminal parts of the Suprême Court by the appro- 
priate Appellate Division." (pp. 361-362) 

It vas the petitioners' contention that the New York 
State Constitution (art. VI, § 6, subd. c) "provides for élec ¬ 
tion of Suprême Court Justices by electors of the iudicial 
district in which they are to serve" and further, "that in 
New York City the Suprême Court has 'exclusive jurisdiction 
over crimes prosecutcd by indictment' (art. VI, § 7, subd. a)." 
As the opinion of Chief Judge BREITEL points out, "[b]ecause 
of these provisions petitioners argue that the Constitution 
guarantees to a person under indictment for a felony in New 
York City that the Trial Judge will be a properly elected 
Suprême Court Justice." Cp. 363). The Court of Appeals held: 

"While this argument has appeal it fails to 
conclude the issue. The same Constitution author- 
izes the temporary assignment of a Judge of the 
New York City Criminal Court (art. VI, § 26, subd. 
g) as well as a Judge of the Court of Claims (art. 

VI, § 26, subd. b) to the Suprême Court. There is 
nothing in the Constitution which precludes any 
Judge so assigned from sitting on a felony trial. 

On the contrary, the Constitution provides that 

* Ail emphasis supplied, unless othcrwise noted. 




' [w]hile temporarily assigned pursuant to the 
provisions of [section 26], ariy judge or justice 
shall hâve the powers, duties and jurisdiction 
of a judge or justice of the court to which 
assigned' (N 0 Y. Const., art VI, § 26, subd. k). 

These provisions support the Conclusion that, 
rather than providing a défendant with a right 
to trial by an elected Judge, the constitutional 
provision requiring élection of Suprême Court 
Justices is merely the method by which the State 
has decided to choose its regular Suprême Court 
Justices « Nothing, therefore, in the Constitu¬ 
tion guarantees a défendant charged with a 
felony in New l’ork City the right to be tried 
before an elected rather than an appointed act- 
ing Suprême Court Justice." (pp. 363-364) 

The opinion of Chief Judge BREITEL further notes that "[t]he 
Appellate Division order in the instant case désignâtes the 
respondents to act as Suprême Court Justices in the criminal 

term 'until the further order of this Court."' (p. 364)* 

The Court of Appeals concluded there was no con¬ 
stitutional infirmity supporting petitioners' challenge, 
because their felony cases were to be tried under the ncwly 
enacted législation, not by an elected Suprême Court Justice, 
but one appointed under the procedure there specified as Judge 
of the Court of Claims and then assigned as an acting Suprême 
Court Justice. 


* By order of the Administrative Judge, approved by the Pre- 
siding Justice of the Appellate Division, First Judicial 
Department, Intcrvenor-Appeliant Nusbaum was assigned "to 
hold the designated term in the Suprême Court, Civil Branch, 
Bronx County" for the period therein specified. 
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Manifestly, the foregoing authority renders base- 
less appellees' contention predicated upon the asserted 
right to continue "superior" court judges in judicial service 
after the âge of 70, who are in the category of "superior" 
court judges because of having been elected to the New York 
Suprême Court in the first instance, and renders equally 
invalid the concomitant contention that New York Civil Judges 
assignod to the Suprême Court may not be considered in the 
category of "superior" court judges and hence, their service 
and expérience are presumably less valuable to warrant con¬ 
tinuation of judicial service after the âge of 70. The 
classification and discrimination thus sought to be drawn 
and made, to justify the mandatory âge termination of the 
tenure of a New York Civil Court Judge, as distinguished from 
that accorded by the Constitution and statute to an elected 
Suprême Court Justice we submit is invidious. 

Surely, a litigant trying a case in the New York 
Suprême Court before a Judge of the New York Civil Court who 
had been assigned thereto as an acting Suprême Court Justice 
could not validly claim that he was unconstitutionally deprived 
of the right to hâve his case tried before a "superior" court 
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judge, nor docs thc Attorney General's brief justify any 
such invidious discrimination by rcfcrring to thc fact that 

M 

such statutory assignment does not affect "a Civil Court 
Judge's pay"; that he gets less pay while acting and serving 
as a Suprême Court Justice would hardly justify the conclu¬ 
sion that the "service and expérience" of those elected 
rather than assigned to the Suprême Court is "more valuable" 
(Atty. Gen.'s Br., p. 26) 


B. 

Article VI, § 25 t subd. b of the New York State 
Constitution and § 23 of the N'ev; York Judiciary Law, 
as thc foregoing indicates, create an impermissible, 
irrcbuttable presumption that a New York Civil Court 
Judge, after reaching the âge of 70 is no longer cap ¬ 
able of performing and fulfilling his juriicial duties , 
elther in that Court or in the Suprême Court, to which 
s uch Judge may be assigned. 

It is a déniai of Due Process and Equal Protection 
not to afford Judges elected to the New York Civil Court 
the same "individualixed détermination" accorded to 
those elected as Justices of the New York Suprême Court , 
whereby it may be certificated that after the âge of 70 
such Judge "is montally and physicnllv able to perform 
the fui I duties of such office", thereby continuing such 
Judge in office for successive terms of tv;o years as 
therein provided. 

As Mr. Justice Rehnquist notes in his dissent in 

1 / 

LaFleur . quoting the Suprême Court in Truax v. Raich , 239 U.S. 


U Cleveland Bd. of Hd, v. LaFleur , 414 U.S. 632, 39 L.Ed. 2d 
52; our main brief, pp. 9 et seq . 






X 


33, Al, 60 L. Ed e 131, "it requires no argument to show 
that the right to work for a living in the common occupations 
of the community is of the very essence of the personal free- 
dom and opportunity that it was the purpose of the [Fourteenth] 
Arnendment to sccure," Surely, the right to continue in judi- 
cial service, to paraphrase Justice Rehnquist in LaFleur (p„ 71), 
is on the same lofty footing» Nor need it here be disputed 
that "literally thousands of State statutes create classifica¬ 
tions permanent in duration, which are less than perfect as 
ail legislative classifications are and might be improved on 

y 

by individualized déterminations." Doubtless, there are in- 
numerable State and fédéral statutes which draw lines based on 

I X 

âge, among other things, specifying mandatory retirement 
governed thereby. 

This case, however, does not pose any burdensome 
task of innumerable "individual déterminations of physical 

H 

impairment and senility." Apparently, no difficulty at ail 

was anticipated, nor for that matter experienced, as a plenary 

hearing before a three-judge court must demonstrate, that the 

procedure whereby it is "certificated" that after the âge of 

70 a justice "is mentally and physically able to perform the 

y Justice Rehnquist in LaFleur (p. 70), quoting the Chief 
Justice ' s dissent in V landir, v» K line , 414 U.S. 441, 462, 

37 L. Ed„ 2d 63; our main brief, p. 11. 
y Justice Rehnquist in LaFleur (p. 71) 
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fjll duties of such office" is practical, feasible and effi¬ 
cient and manifestly can be just as feasible whon applied to 
Civil Court Judges. 

The Constitution and statutc here involved contain 
their own internai récognition that the State has a reasonable 
alternative means of making the crucial détermination as to 
whether judicial service may be effectively, fully and com- 
petently performed after the âge of 70. An irrebuttable 
presumption to the contrary, therefore, is invidious in its 
discrimination. The certification procedure whereby it is 
determined whether a Justice who has been elected to the 
New York Suprême Court is mentally and physically able to 
continue in the performance of his judicial duties after the 
âge of 70 can just as readily be applied to a Judge of the 
Civil Court assignable to service in the New York Suprême Court. 
Patently, because elected to the New York Civil Court, a Judge 

I 

does not ipso facto become scnile and incapable of judicial 
service upon reaching the âge of 70 any more than a Justice 
elected to the New York Suprême Court. Indeed, Appellant- 
Intervcnor was elected for a term of ten years. We submit 
there is no rational basis for concluding that upon reaching 





the âge of 70 he must conclusively be presumed to be incapable 
of continuing to serve in that Court if already assigned 
thereto, or that hc is incompetent for assignment as an acting 
Justice thereof. 

It is provided in the New York State Constitution , 

Art. VI, § 26, subd 0 g: 

"g. A judge of a court for the city of New York 
established pursuant to section fifteen of this 
article may perform the duties of his office or hold 
court in any county and may be temporarily assigned 
to the suprême court in the judicial departmont of 
his résidence or to the county court or the family 
court in any county or to the other court for the 
city of New York established pursuant to section fif¬ 
teen of this article." 

Unquestionably, a Civil Court Judge may be "temporarily" assigned 

to the Suprême Court for any specified period during his ten- 

year tenure, whether for any part, a substantial part, or if 

needed, for the full balance of the elected term during vhich 

such judge "shall hâve the powers, duties and jurisdiction of a 

4/ 

judge or justice of the court to which assigned." 

The Corporation Counsel's brief (p. 12) asserts that 
"[t]he interest of the people of the State of New York in limit- 
ing the term of judicial office by the âge of tue officeholder 
was expressed long ago by the New York Court of Appeals in 


4/ Mntter of Taylor , pp. 4-6, supra ; N. Y. Const. , art. VI, § 26, 
subd. le. 
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Pcoplc ex roi. Joyce v. Brundage , 78 N.Y. 403, 406 (1879) ; 

also cited are People ex rel. Jackson v. Potter , 47 N.Y. 379, 

380, 385 (1872) ; People ex rel„ Davis v. Gardner , 45 N.Y. 

819, 820 (1871). Referencc is made to the 1846 Constitution, 

as amended in 1870, which provided at that time that "[n]o 

person shall hold the office of judge or justice of any court 

longer than and until and including the last day of Deccmber 

next after he shall be seventy years of âge." It is inter- 

esting to note in that connection that in the early 1900s 

"life expectancy then was 47 years and only four per cent of 

the population was over 65" and that today "life expectancy 
5/ 

is 72 years." The authorities and référencés referred to in 
our adversaries' brief can hardly serve to justify the invi- 
dious discrimination here sought to be sustained, bearing in 
mind that judicial tenure was mandatorily terminated at that 
early date, 23 years after normal life expectancy and wlien 
only 4% of the population survived the âge of 65. 

However, as we hâve said, we do not want to be drawn 
into a controversy as to the validity of généra 1 classifications, 
whether based on âge, sex, or for that matter on spécifie occupa¬ 
tions or activities. For example, a recent note in the New York 

5/ New York Post, American Society and the Over-65s, Dec. 19, 
1974, p. 53, quoting Donald Sherbond, a consultant to AARP. 
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University Law Review (Vol.49, Oct.1974, No. 4, p.479) cntitled 
" ■I.UgR^-tiniacy nnd Equal Protection 11 is critical of Suprême 
Court decisions in recent years, which it is said hâve never 
clearly articulated the equal protection standard in that 
area , Perforce thereof, it is contended that "lower court 
judges hâve been unable to analyze with certainty whether 
or not a particular discrimination agai.. t illegitimates 
amounts to a déniai of equal protection." (p. 474) Suprême 
Court decisions are cited, which it is said "led many corn- 
mentators to the reasonable conclusion that illegitimacy 
was to be considered a constitutionally 'suspect* classifica¬ 
tion for equal protection purposes" (p. 479). We may add 
that l 1'.° same view may be justly voiced with respect to âge 
or any chonological factor, as noted in Mr. Justice Rehnquist's 
critical dissent in LaFleur (39 L. Ed. 2d, at p. 71). The note 
asserts that "it will be shown that the middle-level equal pro¬ 
tection analysis employed by the Court in these cases is a 

. . y 

sliding scale' or a balancing approach." 

The legal perplexities involving these problems of 
classification and discrimination suggest, we submit, that 
it is legally impossible to set down a general rule defining 

6/ N.Y.U.L.R., supra , at p„ 480. 
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the spécifie limits of classification or a précisé judicial 
line of démarcation as to discrimination that is proper or 
invidious. 

Indeed, the recent cases involving âge are illustra¬ 
tive of the fluid character of the problem. In Mcllvaine v. 
Pennsylvania , 415 U.S. 986 (dec. Mar„ 25, 1974), relied on in 
both of appellees' briefs, the question presented was whether 
the Pennsylvania Administrative Code "which mandates retirement 
of Pennsylvania State policemen at the âge of sixty (60) vio¬ 
lâtes the Equal Protection clause of the Fourteenth Amendaient" 
of the fédéral Constitution» The constitutionality of the 
provision of the Code was sustained in the lower court and by 
the Suprême Court of Pennsylvania (309 A. 2d 801). The U.S. 
Suprême Court, upon considération of the appellee's motion to 
dismiss or affirm, dismissed "for want of a substantial fédéral 
question"; BLACKMUN,J. voting to note probable jurisdiction. 
There is no indication, of course, that such détermination was 
intended narrowly to confine the "irrebuttable presumption 
rationale", nor that the failure to provide "individualized 
détermination" as to a policeman's capacity to fulfill his 
normal duties is constitutionally unjustified. 






■ 


However, that is a far cry from the insta*. case, 
in which there is State constitutional and statutory provision, 
during the statutory tenure of judicial service , for individual- 
ized détermination and certification that a Justice electcd to 
the New York Suprême Court reaching the âge of 70 "is mentally 
and physically able to perform the full duties of such office", 
whereas no such provisions and procedure are available to the 
New York Civil Court Judges, who may be and are assigned to 
serve in the same Court. 

And in Weisbrod v. Lynn , F, Supp. , relied on 

in the Attorney General’s brief (p. 7), a three-judge court was 
convcned pursuaat to the order in conformity with the opinion 
cited and quoted in our main brief (pp. 9-10; 494 F. 2d 1101) ; 

that action was summarily dismissed by the three-judge court on 
the basis of McIIvaine . Weisbrod filed an action which sought, 

iji.ter a lia , a declaratory judgment that the Fédéral Employée 
Mandatory Retirement Law, 5 U.S.C., § 8335, is unconstitutional 
on its face and as applied to plaintiff. 

Weisbrod's motion for the convening of a three-}udge 
court, claiming that the case raised substantiel questions con- 
ccrning the constitutionality of the foregoing statute, was 
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denied by the District Court, which dismissed the action for 

failure to State a claim upon which relief could be granted. 

That détermination, as our main brief indicates (pp. 9-10), 

was reversed and the case was remanded "with instructions to 

7/ 

convene a three-judge court." The three-judge court, as 
already noted, on the authority of Mcllvainc denied plaintiff's 
motion and granted défendant's motion for summary judgment. 
Xerox copies of the opinion, not yet officially reported, will 
be submitted if desired by this Court. As the opinion indi¬ 
cates, 5 U.S.C. § 8335 provides that: 

"(a) Except as othetwise provided by this section, 
an employée who becomes 70 years of âge and complétés 
15 years of service shall be automatically separated 
from the service. The séparation is effective on the 
last day of the month in which the employée hecomes 70 
years of âge or complétés 15 years of service if then 
over that âge, and pay ends from that day." 

* * -k 

"(c) The President, by Executive ürder, may exempt 
an employée from automatic séparation under this section 
when in his judgment the public interest so requires. 

"(d) The automatic séparation provisions of this 
section do not apply to — 

* * * 

"(4) an employée in the judicial branch 

appointed to hold office for a defi- 
nite term of years." 
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It is apparent that the factual and legal pattern 
is clearly distinguishable from that before this Court. Weisbrod 
under the foregoing statute was entitled to complété 15 years of 
service, even if such period of service carried him beyond the 
âge of 70. The President, by executive order, could exempt any 
employée from automatic séparation when in his judgment the 
public interest so required and the automatic séparation provi¬ 
sions had no application to an employée in the judicial branch 
appointed to hold office for a definite term of years. 

Judge Anderson, of the District Court of Minnesota, 
in his article in the Loyola Law Review , Loyola Uni.versity, 

New Orléans (Vol. 20, 1973-4, p. 153), entitled " Age Discrimina ¬ 
tion : Mandatory Retirement from the Bench ", broadly argues that 
M [m]andatory retirement of judges is a prime example of arbitrary 
âge discrimination that has become a serious problem" (p. 153) 
and is "one concerning individuals of completed training, proven 
talents and expérience" (p. 154). And that "mandatory retirement 
of judges at a specified âge" which may "arise when the judicial 
term of an elected judge runs past his retirement âge" croates 
"a direct confrontation between a popular mandate favoring the 
judge's compétence and the prior legislative discrimination of 
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incompetency at a spocified agc (p. 157). The article cites 
Rlnnldl v. Yeager, 384 U.S. 305, 308-9, holding that 

"[t]he Equal Protection Clause requires more of 
a State law than nondiscriminatory application within 
the class it established. It also imposes a require- 
ment of some rationality in the nature of the class 
singled out. . . But the Equal Protection Clause does 
require that. . . the distinctions [that] are drawn 
hâve 'some relevance to the purpose for which the 
classification is made.'" 

CONCLUSION 


This case clearly présents a substantial fédéral con- 
stitutional question involving the validity of the mandatory 
termination of the judicial term of a New York Civil Court Judge 
upon reaching the âge of 70, resulting from an "impermissible 
irrebuttable presumption" that the judge is then mentally and 
physically unable to perform the full duties of such office, 
whereas there is an existing constitutional and statutory proce¬ 
dure in the State of New York for "individuelized détermination" 
of that critical issue as to electcd Suprême Court Justices, not 
made available to Civil Court Judges who may be and are assigned 
to that Court. 

The order below shouid be reversed and the case re- 
manded to the District Court, with instructions to convene a 
three-judge court. 

Respectfully submitted, 
CAINSBURG, COTTLIEB, LEV1TAN & COLE 
Attorneys for 

Plaintiff-Intervenor-Appellent 
riarry T. Nusbaum 


SAMUEL COTTLIEB, ESQ. 
ALAN C. KRIKGER, ESQ. 

Of Counsel 
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